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UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit 


No. 16,796 


NATIONWIDE MUTUAL INSURANCE COMPANY, 
Appellant, 


JAMES THOMAS, ET AL., 
Appellees 


Appeal from Judgment of the United States District 
Court for the District of Columbia 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


This is an appeal from a final order of the United States District 
Court for the District of Columbia. The jurisdiction of this Court is 
invoked under Section 1291, Title 28, United States Code. 


The judgment appealed from is a final judgment within the meaning 
of the aforesaid statutory provisions, An appeal was duly noted and per- 
fected within the time provided by the applicable statutes and General 
Rules of this Court. 


STATEMENT OF THE CASE 


This case originally arose out of an automobile collision, The 


automobile operated by Otis was in collision with the one in which the 
plaintiffs were riding. When Otis was sued his insurer, Nationwide 
Mutual Insurance Company, undertook the defense of the suit. Otis failed 
to keep the insuror advised of his current address or failed to respond to 
the insuror's requests to be present at trial. When the case was finally 
tried in October, 1957, after one previous false start and several con- 
tinuances, Otis was not present. It has been found below that Otis’ con- 
duct relieved the insuror of any obligation to pay the judgment against 
Otis. (J.A. 29) 


Counsel retained by the insuror for Otis advised the Court of Otis' 
breach, (J.A. 16) on two occasions. (J.A. 20) Leave to withdraw as his 
counsel was asked on each of these occasions and was denied. 


The trial was held, and resulted in a verdict against Otis. The 
amount of the judgment was subsequently reduced upon motion, and an 
appeal to this Court was then taken in an effort to further reduce the 
amount of the judgment. The appeal is case number 14,465 in this Court, 
Theodore Otis v. James Thomas, et al., decided December 24, 1958. 


SS 


Plaintiffs then filed a Writ of Attachment against the insuror, and 
when full trial was finally had upon the issues raised in the traverse to 
the attachment the court below found that Otis had breached his contract 
so as to relieve the insuror of any obligation to pay the judgment, but the 
trial court concluded that the former appeal from the judgment against 
Otis had operated as a waiver of Otis' breach, and hence ordered judg- 


ment for the plaintiffs against the insuror. 


STATEMENT OF POINT 


The District Court erred in interpreting its denials of counsel's 
requests to be relieved from further representation of Otis as referring 
to trial and immediate post trial proceedings only, and not to the defense 
of the case against Otis as an entirety. To permit such a narrow inter- 
pretation of this ruling is to permit the District Court to effectively dis- 
courage attempts to change its judgments in this type of case, and leaves 
both insuror and insured without recourse for any errors committed by 
the trial court, at a time when no final determination of their rights is 
possible. 


SUMMARY OF ARGUMENT 


The denial of the motion for leave to withdraw from the defense 
applied to the entire defense and did not in any way limit the steps that 
should be taken to afford the defendant a full and proper defense. 


ARGUMENT 


In this case the attorneys for Otis asked, and were refused leave of 
Court to withdraw from the defense of this case when this case was called 
for trial. Counsel then defended the case, not voluntarily, but by direction 
of the court, The defense under such circumstances is compulsory. Curry 
v. Napolitano (1955), 381 Pa. 37, 112 A.2d. 82; State Farm v. Sharpton 
(1953), 259 Ala. 386, 66 So. 2d 915. 


As was said in Pennsylvania Casualty Co. v. Miller, (1944) C.C.A. 7 
Ill., 145 F.2d 292, "The acts which the company's attorneys performed in 
defending the suit and arguing the motion for a new trial were done under 
the compulsion of the court's orders. The attorneys for the company had 
no freedom of choice. When a party, involuntarily and under the compul- 
sion of authority which he is bound to respect, is compelled ta conduct 
inconsistent with his rights, there is no waiver. Waiver is a yoluntary 


act. This was no voluntary act and no waiver. 27 R.C.L., p. 904." 
| 
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In making the motion on the day of trial counsel did not merely ask 
to be excused from attendance at trial, he asked to be relieved of the duty 
of defense, which is a matter far greater than the conduct of atrial. A 
denial of such a request should, for the benefit of the uncooperative as- 
sured and for the better administration of justice, be interpreted as a 
direction to proceed, 'as far as is necessary to give a complete and proper 
defense, and not as refusal to excuse counsel for the day or from the 
particular proceeding then in progress. Counsel is told by the Court that 
he must stay and defend the policyholder who the Court was informed has 
ignored his obligation, and counsel assumes, and we believe rightly so, 
that this means that he is to conduct a defense of a quality equal to that 
which would be afforded a policyholder who had fully performed his con- 
tract. When the motion for leave to withdraw is denied, should counsel 
sit mute in the courtroom and fail to object to improper evidence, and 
fail to cross examine witnesses, or otherwise vigorously defend, the 
Court would certainly admonish him for failing to defend the case after 
being told to do so. If an error is made in the trial, is counsel bound to 
ignore it, if it cannot be immediately repaired, or is he to be condemned 


as having prejudiced the insuror's rights by attempting to carry out the 


intent of the Court's ruling? Surely the Court's ruling implies that counsel — 


is expected to do all he ordinarily would have done, and assumes that he 
will not abandon the cause he is instructed to uphold as soon as a con- 
venient opportunity presents itself. Counsel did only what the order of 
the Court required, i.e., they continued in the defense. Should counsel 
be criticized for taking an order of Court too seriously? Surely the 
Court's order is not to be interpreted to mean that we must defend, but 


not too much. 


A question has been raised concerning the insurance company's not 
raising the question of the breach of the policy on appeal. In this connec- 
tion it must be remembered that the appeal was taken by counsel on behalf 
of Otis, not on behalf of Nationwide, as part of the defense they were in- 


structed to give him. Otis’ cause could not very well be abandoned at 
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| 
that point merely because one phase of the defense was over. Notice 


could not be given to Otis as required by Rule 4(c) of the local rules, 
that although an appeal was necessary in the opinion of counsel, no one 
would take the appeal in his behalf. 


The insurance company was not a party to this action until the 
garnishment was served upon it. It could not very well appeal an order 
of Court not directed to it, but only directed to an officer of the Court. 
Nationwide Mutual Insurance Company was not directed to defend, nor 
to pay. It was a stranger to the action, that might, in the future become 
involved therein. Even if the company could have entered the action at 
that late stage, what would it appeal? Its action would have to be one for 
declaratory judgment, which would necessitate a trial of the issues heard 
by the Court on October 16, 1961. If the Court then found against it there 
would be an order from which it might appeal; but this does not in the 
least help counsel who have entered an appearance for Otis and have not 
been able to withdraw. 


Contrary to the statement in the trial court's Memorandum of 
November 7, 1961, it was not Nationwide that appealed, nor was it Nation- 
wide that "brought this suit." If the action of the trial court was errone- 
ous there was only one party before the Court who could note an appeal, 


namely Otis. 


The trial judge's action in denying counsel's motion to withdraw 
quite properly has the effect of postponing any real decision on the matter 
until inquiry can be made, by all concerned, into the merits of the question 
of cooperation. It was not a final order of judgment directed against a 
party. 


The record shows that counsel for the defendant filed a motion for 
judgment non obstante veredicto or for new trial or to dismiss. This 
resulted in the verdicts against the defendant being reduced from a total 
of $3,500 to $1,750. It then seemed obvious to defendant's counsel that 
the plaintiffs would appeal this reduction of amount. It also seemed 

| 
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reasonable that this court might further reduce the verdict against the 
defendant Otis to $1,250. The only way to get a further reduction was to 
file an appeal on behalf of Otis. The result was that appeals ultimately 
were taken by both sides so that defendant's counsel was not only prosecut- 
ing an appeal for the benefit of Otis but also defending the appeal brought 
against him. Certainly counsel for Otis was bound under the court's pre- 


vious general order to defend the appeal brought against Otis. It was the 


intent of counsel when the post trial motion was filed to carry out the 
court's mandate to look out for the interests of Otis as evidenced by the 
preliminary statement in the memorandum in support of that motion. 
This statement was as follows, "Because counsel was required to proceed 
to defend Theodore Otis at the trial, he feels under the circumstances 
required under the Court's order to carry out to the fullest his representa- 
tion of Theodore Otis, wherefore, this motion.” This statement as con- 
tained in that motion appears in the appendix to appellant's brief in number 
14802 (page 6a). The result of these appeais, so far as Otis was concerned, 
was that the order reducing the judgments to a total of $1,750 was affirmed 
thus reducing the amount owed by Otis to one half the amount stated by the 
jury. 

It is submitted that this Court should not hold that the insuror waived 
the policyholder’s breach because the attorneys attempted to well and 
truly follow the Court's directive; and that this Court should not now inter- 
pret the ruling of October 31, 1957, to mean that counsel were only required 
to give the defaulting policyholder half a defense. 


It should be remembered that when counsel were instructed by the 
Court to proceed with the defense there was no limitation placed by the 
Court as to the extent counsel should go in the defense to be made, either 
in point of time or activity. Counsel was not restricted in any way as to 
the manner of defense nor any other aspect of the defense. Of interest 
is the case of Beam v. State Farm Mutual Auto Ins. Co., 269 F.2d 151. 
This case was decided in 1958 and the facts are rather similar to the 
present case. In that case, an effort was made by the attorneys representing 
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the defendant at the instance of the insurance company to continue the 

trial which motions were overruled and the attorneys participated in the 
trial. The trial resulted in a verdict against the named defendant. The 
reason for the attorneys’ request was based on the non-cooperation clause 
of the policy. In that case the defendant failed to appear although requested 
to do so when the matter was called for trial. The Court said in that case: 


"However, the plaintiffs here contend that defendant 
insurance company's failure to withdraw from representa- 
tion of Carrier when he failed to appear at the trial consti- 
tuted a waiver of the breach of condition subsequent and that, 
by reason of the insurance company's counsel continuing in 
the defense of the case, the insurance company is now bound 
by the outcome of that trial." 


"In the case of Strode v. Commercial Casualty Insur- 
ance Co., supra, counsel for the insurer had withdrawn 
when the insured, Mrs. Campbell, declined to appear at 
a second trial, and in his opinion Judge Swinford said: 
'The question of what is and what is no cooperation or 
non-cooperation cannot be left to the opinion of the parties 
to the contract. The insurance company should have under 
the circumstances in this case, even in the absence of Mrs, 
Campbell, made the best defense possible and in the event 
of a judgment against the policyholder let the court later 
determine whether or not there had been proper coopera; 
tion from the insured. It should not have left Mrs. Camp- 
bell without a voice being lifted in her behalf.' (Emphasis 
added.)" 


"Had the attorneys for the insurance company in the 
case at bar withdrawn from the case when Carrier (the 
insured's name) failed to appear, there would have been 
no one to ‘have lifted a voice’ in behalf of Carrier." 

We do not believe it can be reasonably contended that counsel should 
renew the motion for leave to withdraw from the defense in the! trial court 
after that phase of the defense was at a close. Nor would it be reasonable 
to expect counsel to note an appeal for Otis and tell this Court that he 
wished to be relieved of the duty of prosecuting that appeal. Likewise, 
no practical purpose would seem to be served by a mere restating of a 
position already made abundantly clear in the trial court. If this were 


necessary, for whose benefit should the statement be made or to whom 
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should it be directed? Otis? No. He could not be found. The plaintiffs? 
No, they already knew. The Trial Court? No, it already knew. This 
Court? No, its concern was solely with the question presented in the 
earlier appeal. Any further statement via reservation would be only a 


recitation for form's sake, a useless act. 


The defense of a claim has many phases and aspects. What basis is 
there for deciding that a motion made with reference to that defense or a 
statement of position thereon applies to one or two phases but not to the 
entire defense. This 'places an entirely artificial barrier and separates 


a task that is really an entirety. 


The interpretation placed on the trial court's action in denying the 
motion, places that court in the position of stating that its ruling did not 
contemplate an attempt to change its judgment. Such a ruling should not 
be interpreted as discouraging further efforts to have the judicial machinery 
render a correct result. 


No case has been found dealing with the exact question presented 


herein. The Miller case, supra, is the most similar, and we submit its 


rule should be extended to this situation. We especially draw attention 
to the fact that, so far as our research has disclosed, there has never 

before been a holding that continuance in the defense, beyond an initial 
adverse result, results in waiver, when a motion for leave to withdraw 


has timely been made and denied. 


CONCLUSION 


It is respectfully submitted that this Court should interpret the 
ruling of the District Court on the motion for leave to withdraw from the 
defense as applying to the entire defense, and accordingly should hold 
that there was no waiver by the insuror when the attorney retained by it 
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for Otis appealed the judgment against the latter, and that the judgment 
of the District Court against the appellant should be reversed. 


Respectfully submitted, 


WILLIAM T. CLAGUE 
ALLAN C. SWINGLE 


308 Colorado Building 
Washington 5, D. C. 


Attorneys for Appellant 
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Excerpts from Transcript of Proceedings, October 31, 1957 


Motion for Judgment Non Obstante Verdicto or for New 
Trial or to Dismiss, Filed November 12, 1957 


Memorandum in Support of Motion (Excerpts) 


Motion for Leave to Docket Cross-A ppeal Nunc Pro Tunc, 
Filed November 20, 1958 < F 
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No. 14,465, Decided December 24, 1958, Filed 
January 9, 1959 tee fae A 


Excerpts from Transcript of Proceedings, February 16, 1961 


Memorandum, Findings of Fact and Conclusions of Law, 
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JOINT APPENDIX 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


JAMES THOMAS, 

HATTIE THOMAS, and 

EUNICE THOMAS PADGETT 
1521 Webster Street, N.W. 
Washington, D. C., 


Plaintiffs, * 
v. ‘CIVIL ACTION NO. 5413-"54 


THEODORE OTIS 
65 Allison Street, N.E. 
Washington, D, C. 
and 
CHARLES H. ROWE 
55 M Street, N.W. 
Washington, D. C. 


Defendants. : 


DOCKET ENTRIES 
Proceedings 


Complaint, appearance, Jury Demand; filed. 


Summons, copies (2) and copies (2) of Complaint issued; both 
N.F. 1-13-55. 


Summons, copy and copy of complt. issued vs. deft.) #2; N.F. 
2-10-55 


| 
Motion of pltf. for appointment of special process server; filed. 


Order appointing Hugh Duffy as special process server. (N) 
Keech, J. 


Summons, copies (2) and copies (2) of complt. issued. #2 ser. 
2-14-55 #1 ser. 2-24-55 


Answer of deft. Charles H. Rowe to complt.; cross claim of 
deft. Rowe vs. deft. Otis; c/m 3-2-55; app. of J.L. Hall, J.C. 
Waddy and W.C. Gardner as attys for deft. Rowe; filed. 


Motion of deft. Theodore Otis to quash service of summons; 
P&A; c/m 3-16-56; affidavit of Patricia Otis; M.C. 3-16-55; 
filed. 


Summons, copy and copy of complt issued, #1 served 4-5-55. 
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Date Proceedings 
1955 (Continued) 


Apr. 5 Motion of deft. Theodore Otis to quash argued and submitted. 
Reporter: Harrison; Curran, J. 


Apr. 6 Order quashing service of summons against Thomas Otis, deft. 
(N); Curran, J. 


May 7 Answer of deft. #1 to complaint; c/m 5-6-55; App. of Swingle 
& Swingle for deft. #1; filed. 


May 7 Answer of deft. #1 to cross-claim of deft. #2; c/m 5-6-55. 
May 7 Calendered (N). 


Sept.9 Notice of deft. #1 of taking deposition of James Thomas, Hattie 
Thomas and Eunice Thomas Padgett; c/m 9-8-55; filed. 


Nov. 22 Deposition of pltfs. by deft. #1; published & filed; filed. 
1956 


Nov. 7 Notice by deft. Rowe for taking deposition of deft. Otis; c/m 
11-3-56; filed. 
1957 


Apr.12 Pretrial Proceedings; Holtzoff, J. 
May 7 Appearance of Paul J. Sedgwick for deft. #2; filed. 


May 13 Order appointing Allan C. Swingle guardian ad litem for deft. 
Theodore Otis, nunc pro tunc as of Dec. 23, 1954. (N) Letts, J. 
M.C. 5-27-57. 


May 27 Motion of deft. #1 to vacate order of 5-13-57; c/m 5-25-57; 
memorandum; filed. 


May 27 Transcript of proceedings of May 10, 1957 vol. I, pp. 1-11 
(Rep. D. Streeter); filed. 


May 29 Request of counsel for deft. #2 for extension of time to reply to 
motion to vacate; c/m 5-28-57; filed. 


June 14 P&A's of Deft. Rowe in opposition to Co-Defendant's motion to 
vacate order appointing guardian ad litem c/m 6-13-57; filed. 


June 20 Reply of pltfs. to motion to vacate order appointing g.a.l. nunc 
pro tunc; P& A; c/m 6-20-57; filed. 


June 27 Order vacating setting aside order appointing guardian ad litem 
Nunc pro tunc; Letts, J. 


Oct. 4 Appearance of Lawrence A. Moore, as atty. for pltf.; filed. 


Oct. 4 Case entered settled and dismissed with prejudice as to deft. 
Rowe by counsel for pltfs. and deft. Rowe, only. (Fiat) 
Curran, J. 
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Proceedings 

(Continued) 
Cross-claim of Charles H. Rowe vs. Theodore Otis certified 
to Municipal Court. 


Jury sworn; trial begun; Respited to 11-1-57; (Rep. R. Frye) 
McGuire, J. 


| 
Order certifying cross-claim of Charles H. Rowe vs. Theodore 
Otis to Municipal Court; McGuire, J. (N). 


Instructions of pltf. (3); filed. 


Dismissal of complaint of Hattie Thomas vs. Theodore Otis; 
McGuire, J. 


Trial resumed; Verdict for James Thomas vs. Theodore Otis 
in the sum of $2,500.00 and for Eunice Thomas Padgett vs. 
Theodore Otis in the sum of $1,000.00. (Rep. R. Frye); 
McGuire, J. | 


Verdict and judgment for pltf. James Thomas vs. deft. in the 
sum of $2,500.00 and for pltf. Eunice Padgett vs. deft. in the 
sum of $1,000.00; McGuire, J. (N). 


Motion of deft. #1 for judgment N.O.V. or for new trial or to 
dismiss; c/m 11-12-57; P& A; M.C. 11-12-57; filed. 

Opposition of pltfs. to motion for judgment N.O.V. or for new 
trial, etc.; c/m 11-20-57, P& A; filed. 

Memorandum opinion denying motion of deft. Theodore Otis for 
a new trial. (N); McGuire, J. 


Order overruling motion for new trial (By direction). McGuire, 
J. (N) 


Motion of pltf. for reconsideration of oral hearing; ¢/m 12-3-57, 
P& A, MC. 12-3-57; filed. 


Transcript of proceedings 10-7-57; pp. 1-7, (Rep. Thomas 
O'Neal); filed. 


Copies of original cross-claim and entire case mailed to clerk 
of Municipal Court pursuant to order of 11-1-57. (N); filed. 


Acknowledgment of receipt of copy of original papers by clerk 
of Municipal Court. (MC 36683-57); filed. 


Certification of judgment mailed to Director of Vehicles and 
Traffic. 


Memorandum opinion denying motion for reconsideration and 
oral hearing. (Entry 1-16-58) McGuire, J. (N) 


Date 
1958 
Feb. 3 


Feb. 3 
Feb. 3 
Feb. 7 
Feb. 7 
Feb. 8 
Feb. 8 
Feb. 13 


Feb. 24 
Mar. 14 


May 1 
May 1 
May 8 


May 9 
May 14 


June 16 
Aug. 23 
Aug. 23 


Aug. 25 


4 
Proceedings 
(Continued) 
Motion of deft. Otis to extend time to appeal; c/m 2-3-58. 


Granted, McGuire, J. 


Order extending time for appeal to & including Feb. 3, 1958. 
McGuire, J. (N). 


Notice of appeal of deft. #1. (Copy to David A. Scott) Deposit 
by Swingle, $5.00; filed. 

Motion to extend time for cross-appeal to & including 2-8-58; 
c/m; filed. 

Order extending time for cross-appeal to & including 2-8-58. 
McGuire, J. (N). 


Notice of appeal by pltf. Copies mailed to Swingle & Swingle, 
W.C. Gardner, P.J. Sedgwick. Deposit $5.00 by pltf.; filed. 


Transcript of proceedings of 10-7-57; pp. 1-7; reporter Thomas 
O'Neal; filed. 


Designation of Record by appellant. c/m 2-13-58; Exhibit A; 
filed. 


Designation of Record on appeal by pltfs.; c/m 2-20-58; filed. 


Order extending time for filing record on appeal to May 1, 1958. 
McGuire, J. (N). 


Motion of deft. #1 for further extension of time for submitting 
transcript; c/m 5-1-58; filed. 


Order extending time for filing reporter's transcript to and 
including May 8, 1958; Morris, J. (N). 


Record on appeal Delivered. Deposit $6.50 by Allan C. Swingle, 
Atty. 


Stipulation as to supplemental record; filed. 


Transcript of proceedings of 10-31-57 and 11-1-57; pp. 1-200; 
Rep. Roger E. Frye. (Defts' Copy); filed. 

Supplemental Record on Appeal Delivered. Deposit 65¢ by Allan 
C. Swingle. 

Stipulation per all counsel as to supplemental record on appeal; 
filed. 

Transcript of proceedings, 10-7-57; pp. 1-7; (Rep. T. O'Neal); 
filed. 


Supplemental Record on Appeal Delivered to USCA. Deposit 
65¢ by Lawrence Moore, Atty. 


Apr. 20 
May 1 


May 12 
June 1 
Sept. 17 


Oct. 7 
Oct. 7 


Oct. 19 
1960 
Mar. 9 


May 6 
. 16 
. 16 
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Proceedings 
(Continued) 


Certified copy of judgment of U.S, Court of Appeals for D.C. 
modifying judgments so modified; each party to bear his own 
costs on appeal; opinion attached; filed. 


Order modifying order of Nov. 27, 1957, by vacating remittitur 
of $500.00 in favor of Rowe; McGuire, J. (N). 


Proposed order unsigned (fiat) (N); McGuire, J. 


Order entering judgment for pltf. James Thomas v. |Theodore 
Otis for $1,250.00 with interest; and entering judgment for 
pltf. Eunice Thomas Padgett vs. Theodore Otis for $500.00 
with int.; McGuire, J. (N). 


Attachment, writs (2) interrogatories (2) issued; ser. 4-21-59; 
deposit by Moore, $2.00. 


Answers of Nationwide Mutual Ins. Co., garnishee, to inter- 
rogatories; filed. | 


Traverse of answer of garnishee; c/m 5-11-59; filed. 
Calendared (N) (as of May 12). 


Return from U.S.C.A. of record on appeal with transcript and 
supplemental transcript; filed. 


Called; Curran, J. 


Order granting pltfs. to and including Oct. 21, 1959 to complete 
discovery and file a certificate of Readiness. (N) Curran, J. 


Certificate of Readiness of pltfs.; filed. 


Motion of pltfs. to certify to ready calendar; P& Ac/m 3-8-60; 
filed; M.C. 5-2-60. 


Order certifying case to ready calendar (N) (AC/N); Tamm, J. 
Pretrial statement of pltfs.; filed. 

Pretrial statement of garnishee; filed. 
Pretrial proceedings (signed 11-28-60) (Asst. pretrial examiner). 


| 
Withdrawal of appearance of G. Joseph Cooley as atty for pltf.; 
c/m 12-7-60 approved; McLaughlin, J. 


Hearing begun and concluded; cause taken under advisement. 
(Rep. J. Rawls); McGuire, J. 


Memorandum of garnishee; c/m 2-24; filed. 
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Proceedings 
(Continued) 


Reply of garnishee to pltfs.' reply to defts.' memorandum; 
c/m 2-28; filed. 


Reply of pltfs. to defts. memorandum of 2-24-61; c/m 2-27-61; 
filed. 


Memorandum of the Clerk in re: Judgment to Creditor. (N) 
McGuire, J. 


Transcript of Proceedings, 5-10-57, Vol. 1; (Reporter Dorothy 
Streeter); filed. 


Transcript of Proceedings, 10-31-67 and 11-1-57, pages 1-200 
(Rep. R. Frye); filed. 


Motion of garnishee for new trial of issues on traverse or for 
judgment and to stay execution on judgment; memorandum in 
support of motion; c/m 4-6-61; M.C.; filed. 


Opposition of pltfs. to motion for new trial on issue of traverse, 
etc.; c/m 4-11-61; filed. 


Transcript of proceedings of Feb. 16, 1961; Vol. 1, pp. 1-12; 
(Rep. Jeanette Rawls) (Court Copy); filed. 


Addendum to opposition by pltfs. to motion for judgment for 
garnishee; c/m 5-18-61; filed. 


Affidavit of prejudice by William T. Claque; atty. for garnishee; 
filed, 


Order granting motion for new trial of issues on traverse or 
for judgment for garnishee, and to stay execution on judgment 
and referring matter to Assignment Commissioner; AC/N 
(N); McGuire, J. 


Hearing commenced on traverse; concluded and submitted 
(counsel to present memoranda 10-30-61) (Rep: E. A. Kauf- 
man) Youngdahl, J. 


Memorandum, Findings of Fact, and Conclusions of Law; Young- 
dahl, J. 


Order and judgment for pltf. James Thomas in sum of $1,250.00 
interest and costs, and for pltf. Eunice Thomas Padgett in sum 
of $500.00, interest and costs, vs. garnishee, Nationwide 
Mutual Insurance Co. (N); Youngdahl, J. 


Notice of appeal of garnishee; deposit by Clague, $5.00 (copy 
mailed to Lawrence W. Moore); filed. 


Motion of garnishee to set supersedeas bond and cost on appeal; 
c/m 11-20-61; P& A; M.C. 11-21-61; filed. 
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Proceedings 
(Continued) 


Statement of point by appellant; c/m 12-5-61; filed. 


Order setting Supersedeas Bond in sum of $2,500.00 and cost 
bond in sum of $250.00; (N) Youngdahl, J. 


Cost bond on appeal of the Nationwide Mutual Ean Com- 
pany, garnishee, with Fidelity and Deposit Co, of yland 
in the sum of $250.00 approved and filed; filed. | 


Supersedeas undertaking on appeal of Nationwide Mutual 
Insurance Company, garnishee, with Fidelity and Deposit 
Company of Maryland in the sum of Two Thousand Five 
Hundred and no/100 dollars; approved and filed; filed. 


[ Filed December 23, 1954] 


COMPLAINT FOR NEGLIGENCE 
(Automobile - Personal Injuries) 


1. The amounts sued for herein are in excess of $3,000.00 
each and jurisdiction of this action is granted to this Court by Title 11, 
Section 11 - 305, D. C. Code, 1951. 

2. Plaintiffs are adult citizens of the United States and residents 
of the District of Columbia. Plaintiff Hattie Thomas is the wife of plaintiff 
James Thomas. Defendant Theodore Otis is a minor citizen of the United 
States and a resident of the District of Columbia. Defendant Charles H. 
Rowe is an adult citizen of the United States and a resident of the District 
of Columbia. | 

3. On September 11, 1954, defendant Theodore Otis was operating 
an automobile on and over the public streets and highways of the District 
of Columbia. Defendant Charles H. Rowe was also operating an automobile. 
owned by him, being a public taxicab bearing the identification Dixie Cab 
#115, on and over the streets and highways of the District of Columbia. 


Plaintiffs James Thomas and Eunice Thomas Padgett were riding as pay- 
ing passengers in the said taxicab owned and operated by defendant Charles 
H. Rowe. 


4. At this time defendant Theodore Otis negligently operated the 
automobile which he was driving at the intersection of Oates Street and 
West Virginia Avenue, N.E, in the District of Columbia, and defendant 
Charles E. Rowe negligently operated the automobile (taxicab) which he 
was driving, and in which plaintiffs James Thomas and Eunice Thomas 
Padgett were passengers, at the same intersection. Said negligence of 
defendant Otis and of defendant Rowe resulted in a collision at the afore- 
said intersection. 

CLAIM OF JAMES THOMAS 

5. As aresult of said collision plaintiff James Thomas was thrown 
into the dashboard and windshield of defendant Rowe's automobile and 
caused to sustain injuries to his head and skull, his right upper arm and 
elbow, and his left kneecap, his back and lower spine and was otherwise 
injured, which said injuries are permanent, was caused to sustain a trau- 
matic shock, with resulting temporary psychotic state requiring constant 
attendance, loss of sleep, loss of weight and a nervousness which may 
well be permanent, was prevented from attending his place of work for 
more than three full weeks, from working on a full time basis nine more 
weeks and is still prevented from conducting his accustomed duties and 
responsibilities, suffered great pain of body and mind, and incurred heavy 
expenses for medical attention. 

CLAIM OF EUNICE T. PADGETT 

6. As a result of the aforesaid collision plaintiff Eunice Thomas 
Padgett was thrown into the back of the driver's seat of defendant Rowe's 
automobile, also striking her head on the side window of the car and her 


right hand on the doorknob, and was caused to sustain injuries to her head, 


face and neck, to the left side of her chest which was badly bruised, to her 


right wrist which was severely sprained, to both knees, to her pelvic region 
where severe uterine bleeding occurred and persisted, to suffer headaches, 
which headaches persist, and was otherwise injured, which said injuries are 
permanent, was prevented from attending her place of work for five days, 
suffered great pain of body and mind, and incurred heavy expenses for 
medical attention. 
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CLAIM OF HATTIE THOMAS 
7, As aresult of the aforesaid collision plaintiff Hattie Thomas, has 
suffered the loss of the companionship, services and consortium of her 
husband, the plaintiff James Thomas, by reason of the injuries sustained 
by said husband, as aforesaid; and was otherwise injured and damaged. 
WHEREFORE, plaintiffs demand judgment against both the defend- 
ants, or either of them 
(1) In favor of the plaintiff James Thomas, in the sum of Fifty 
Thousand Dollars ($50,000.00), besides costs. 
(2) In favor of the plaintiff Eunice Thomas Padgett, in the sum of 
Twelve Thousand Dollars ($12,000.00) besides costs. | 
(3) In favor of the plaintiff Hattie Thomas, in the sum of|Five 
Thousand Dollars ($5,000.00), besides costs. 


/s/ DAVID A, SCOTT 
Attorney for Plaintiffs 
1025 Connecticut Avenue, N.W. 
Washington 6, D. C. 
Sterling 3-2300 


DEMAND FOR JURY TRIAL 
The plaintiffs demand a trial by jury on all the issues herein, 


/s/ DAVID A. SCOTT 
Attorney for Plaintiffs 


[ Filed May 27, 1957] 
EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 


* * * * * 


Washington, D. C. 
May 10, 1957 


The above-entitled matter came on for hearing at 10 a.m., before 
the HONORABLE F. DICKINSON LETTS, a United States Judge. 
* * * * * 
PROCEEDINGS 
DEPUTY CLERK: Thomas v. Otis and Rowe. 
THE COURT: Counsel come to the Bench, please. 
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(AT THE BENCH:) 

THE COURT: Does counsel have any news for the Court? 

MR. SWINGLE: I do not. 

MR. SEDGWICK: Well, if there is no statement being made then I 
will, on the record now, renew my motion for an adjournment of the case 
on account of the minority of the defendant at the time of the service of 
process and no answer by the guardian ad litem having been filed or on 
file at the present time. 

MR. SCOTT: I would like to oppose the motion on the grounds that 
the party has been ably represented by counsel, that the party is of age, 
that the party is in court and can cure any deficiency in the pleading by 
affirming a ratification taken by counsel. I would also like to point out 
if the motion is granted, the trial will have to go back in his earliest 
stages and will have to go through settlement conferences and pretrial. 

MR. SWINGLE: I don't want to speak for my client with regard to 
this ratification. I will be glad to have him come up here and say what 
he has to say about it. 

THE COURT: Well, the minority of this defendant first came to 
my attention when I read the complaint and IJ found it stated in the com- 
plaint that the defendant Theodore Otis is a minor citizen of the United 
States. That is what brought it to my attention. 

And, as I understand it, it is the duty of the Court when that situation 
arises, to protect the infant. Now, if the answer which Mr, Swingle filed 
was later than his 2ist birthday, I, perhaps would regard that as ratifica- 


tion. But, if it was earlier as I understand it, the answer was filed May 


7, 1955, and, Mr. Swingle, when is that young man's birthday ? 

MR. SWINGLE: He advises me he was born September 21, 1934. 

THE COURT: So he would not have been 21 until September, 1955. 
And so as I understand it, to hold that the Court has never obtained juris- 
diction of this defendant. 

MR. SCOTT: I don't believe you mean jurisdiction. 

THE COURT: Yes, I do. 

MR. SCOTT: He has been properly served. 
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THE COURT: No. I don't think the Court has jurisdiction until the 
statute is fully complied with. 

MR. SCOTT: Well, certainly you would have entertained a motion, 
or could on your own appoint a guardian ad litem. In other words, the 


party is in case but the most that could be said is that it is not in issue 
as to the party who is a minor when served? | 
THE COURT: Yes. And if you had approached the Court for an 
appointment of a guardian ad litem, I would have had it. Then I would 
have had jurisdiction over this defendant. 
MR, SCOTT: I might point out that an issue collateral to this was 
raised on motion when Mr. Swingle moved to quash on the grounds of 
substituted service, not substituted service, service under Rule 4. 
THE COURT: Because there was no present service, was that it? 
MR. SWINGLE: Yes, that was the reason for my motion. 
MR. SCOTT: And that was subsequently corrected by personal 
service. 
THE COURT: That part of it, yes, but that doesn't satisfy the re- 
quirements of the statute in dealing with a minor. 
MR, SCOTT: Well, would the Court entertain the possibility of 
discussing this with Mr. Otis now and asking him if he would ratify the 
actions of counsel ? 
THE COURT: Well, I don't think that is the Court's business. 
MR, SCOTT: I think in this case the Court is being excessively 
careful. Mr. Otis is represented by counsel which I understand is ade- 
quate so that his personal interests are scarcely involved. 
THE COURT: But the matter of the Court's jurisdiction is statutory. 
And you can't get it in any way except by following the statute. 
MR. SCOTT: I question your use of the jurisdiction. I agree that 
the case may not be at issue because of this matter. 
THE COURT: Well, you were attempting to serve him as a minor, 
and you failed to meet the requirements of the statute in that regard by 
having the Court appoint a guardian ad litem, and defend for him. 
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Now, Mr. Swingle's company has come in, he came in while the 
boy was still a minor, and from all that I know, he is an interloper and, 


of course, the boy couldn't ratify anything that he did as a minor until 


after he reached his majority. There is no ratification. 
MR. MOORE: Could he not ratify it now, your Honor, as Mr. 
Swingle has suggested he be asked, himself? 


THE COURT: It isn't for me to seek jurisdiction. That is not my 
province. 

MR. SCOTT: My understanding of the statute is the Court shall 
appoint -- I don't recall it saying it shall appoint anything on motion of 
the plaintiff. 

THE COURT: No, but if you wanted to get jurisdiction you would 
see that that was brought to the attention of the Court and have it done. 

MR. SCOTT: But, also, I think it is an affirmative defense, is it 
not, which can be raised? 

THE COURT: I think it is a question of jurisdiction. I don't think 
Ihave any jurisdiction unless the statute is followed, 

MR. SCOTT: I don't think it would be grounds for a motion to quash 
service and proper service is all that is required for jurisdiction. 

THE COURT: Well, as I read that portion, it was because the 
personal service was not made. 

MR. SCOTT: I concede that was properly ruled on but at this 
time I think the issue that the failure to appoint a guardian ad litem would 
not be grounds to dismiss. It would simply be grounds to delay. 

THE COURT: Iam not dismissing anything. I am just saying that I 
do not have jurisdiction of the Defendant Otis. 

MR. MOORE: Well, if he accepts it voluntarily, your Honor. May 
we make a motion now that the defendant Otis be called before the bar 
and asked whether he will accept jurisdiction? Right now, he is here in 
Court, It will save the Court's time, your Honor. 

THE COURT: Well, that is not my doing. 

MR. SCOTT: Your Honor, I don't know whether it would be ap- 
propriate now to request that a guardian ad litem would be appointed. 
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He is -- I think this question probably is mute. | 
THE COURT: After he comes of age -- well, you haven't got him 


MR, SCOTT: Maybe not today, but we have him in court. 

THE COURT: No, you haven't, You haven't got him in court. 

MR, SCOTT: I think technically he is subject to the jurisdiction of 
the Court. 

THE COURT: I don't see how he is. 

MR. SCOTT: I have nothing further to say, your Honor. 

THE COURT: I don't see how I can do any more about it, Of course, 
I could go ahead with this case against the defendant Rowe unless you say 
that you want to get service on Otis. If you do, I will continue the whole 


case. 


MR. SCOTT: I am not sure we could do that with impunity. 
THE COURT: Well, the only question you would have is whether or 
not you are still within the statute of limitations. I guess you are. 


MR, SCOTT: We are. | 

THE COURT: That would be the only limitation that I know of. 

MR, GARDNER: May I make a statement? I wanted to address 
myself to the question of jurisdiction to the person. But it seems to me, 
if your Honor please, that the statute under which your Honor is operating 
would contemplate that certainly jurisdiction of the person must certainly 
exist because otherwise I doubt if the Court would have the authority or 
the power to appoint a guardian ad litem for a person over whom it has 
no jurisdiction. So it would seem that the jurisdiction of the person 
would possibly exist at the first instance. However, the Court -- 

THE COURT: There are two kinds of jurisdiction -- Jurisdiction 
of the person and of the subject matter. It has no right to deal with sub- 
stantive rights of a minor except when the statute is followed. 

MR, GARDNER: Yes, sir. I wonder if, in this case, that might not 
be true. However, it might be said that so far as personal jurisdiction 
over this matter, he is in court but if there is any substantive relief to be 
sought, the court must appoint a guardian ad litem. That would get rid of 
some of the grave difficulties that are here. 
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THE COURT: The statutory proceeding was not followed while he 
was a minor. I understand he is an adult now. 

MR. GARDNER: I did not read the cases on this matter that appear 
in the annotation to the Code because I did not think the jurisdictional 
question would arise. I thought it was just a question whether your Honor 
could at this time appoint a guardian ad litem but if my recollection serves 
me correctly that the scant reading I did in the footnote is indication from 
those cases that there may well be jurisdiction in the sense that the minor 
is in court. So that there is no necessity for service again and that sort of 
thing. 

THE COURT: If you serve him now, you will have to serve him as an 
adult, not as a minor. 

Well, if counsel requests, I will continue the whole matter to allow 
you to get jurisdiction of the defendant Otis, if that is what you would like. 

MR. MOORE: I am sorry, I did not hear your Honor. 

THE COURT: If you would like and make the request, I will continue 


the whole matter giving you the opportunity of getting Otis before the 


Court. 

MR. MOORE: Let's do that. 

MR. SCOTT: I request that the case be continued in order for us 
to perfect the record. 

THE COURT: Yes. It will be so continued on condition that counsel 

within a reasonable time bring the defendant Otis before the Court. 

MR. SCOTT: Would you be willing to accept service or could we 
ask -- 

MR. SWINGLE:’ As the Judge says, I appear to be an interloper in 
this matter. If you want to talk with him, you have a perfect right to talk 
to him. 

MR. SEDGWICK: Well, the Court has ruled as I understand it. 

THE COURT: He having become an adult, what he could do now is 
to submit to the jurisdiction of the Court. Otherwise I think he will have 
to be served as an adult. 
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MR. SCOTT: It seems to me it would be to his advantage so to do, 
especially if he lives outside of the jurisdiction, He can be served under it. 

MR, SEDGWICK: Well, if counsel's statement that he expects a five 
digit verdict which would go above the policy that he has perhaps, then it 
won't be to his interest. 

MR, SCOTT: I don't believe that is above his policy. 

THE COURT: You state in your complaint and, of course this was 
in 1954, that he is a citizen of the District of Columbia, isn't that correct? 

MR, SCOTT: He was at that time. I don't know where he is a citizen 
of ‘how. 

THE COURT: Well, that is the way I guess it will have to be. 

MR, SCOTT: Could we ask him in court before we all disperse 
whether he will accept jurisdiction. I would like to ask him that, myself. 
I realize Mr. Swingle feels he is an interloper -- or have the Marshal 
ask him. 

THE COURT: I will be in chambers for a short time. If/he does, 
you can let me know. 

MR. SCOTT: All right, thank you. 


(At 2:10 p.m. the hearing was concluded.) 
* * * * 


[ Filed Aug. 23, 1958] 


Washington, D. @. 
Monday, October 7, 1957 


Before Judge EDWARD M. CURRAN at 10 a.m. today. 


* * * * * 


PROCEEDINGS 
THE DEPUTY CLERK: Thomas versus Otis. 
MR. SWINGLE: If Your Honor please, I am going to again advise 
Your Honor I am appearing specially and I hope as friend of the Court 
with regard to this case, requesting that this case be continued for two 
weeks, in order that the defendant may be advised of the pendency of this 


action. 
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I would like to draw the Court's attention to the fact that the last 
time this case came up for hearing, in May before Judge Letts, he at that 
time ruled the Court did not have jurisdiction, and that the case then was 
continued in order that the plaintiffs may perfect their service and get 
jurisdiction over this defendant. 

That this matter came on for trial Friday, at which time I made 
my request for a continuance, and you suggested that I renew my efforts 


to locate Mr. Otis, which I have done both by attempting to get in touch 


with him by telephone as well as by telegraph. 

I have in my hands here a Western Union telegram, which if I may 
with your permission read to you -- it is addressed to me, dated the 4th 
of October -- saying: 

"your telegram October 4th to Theodore Otis care 

Otis Livingston, 52 MacDougal Street, New York, New York, 

is undelivered, moved from the address given, present 

address unknown,” 

It is signed by Western Union, with the telephone number and ex- 
tension. 

I have also endeavored to get in touch with him by telephone, at the 
last phone number that I had for him, and no one has answered the phone 
the whole weekend, In other words, I called Friday, Saturday, Sunday and 
today. 

For that reason I think it proper that the case be continued. If it is 
not continued, then I should like to advise the Court that so far as my 
interest in this is concerned, I should like permission to withdraw, and 
for other reasons whichI would not like to announce at the moment, at 
least in open court, withdraw. 

THE COURT: Do you have any objection to a continuance ? 

MR. SCOTT: Yes, Your Honor. Your Honor, I would like to point 
out to the Court that this case appeared before Judge McGuire for settle- 
ment conference. It appeared before Judge Holtzoff for pretrial, and was 
declared ready for trial. Then on May 6th Mr. Swingle appeared before 
you and requested a continuance on the ground that he was unable to locate 
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his client. You granted that continuance for two days, and Mr. Swingle 
located him and produced him in court. 

The case came up for hearing before Judge Letts. At ma time he 
said the case was not ready for trial and requested that some action be 
taken, Action was taken and Mr. Swingle was appointed guardian ad litem. 


Subsequently Judge Letts reversed himself, changed his mind, and 
| 


put the case back on the ready calendar. 
MR. SWINGLE: Just a moment. I don't think the record! shows that. 
MR. SCOTT: May I finish, please, Your Honor? 
MR, SWINGLE: Surely. 
MR. SCOTT: So the case has been on the ready calendar since 
Judge Letts -- 
THE COURT: Vacated his order ? 
MR, SCOTT: Vacated his order. Mr. Swingle has had ample notice 
of the case's coming up for trial at this time, and has made no representa- 
tion to the contrary. If he had had any objection, the proper action for 
him to have taken would have been to put the case before the Pretrial 
Judge for some disposition. He has permitted it to come right up to the 
day of trial. My clients have been held in readiness and have been in 
court. My clients have been in court three days in connection with this 
trial, and they have been kept on the ready call for two additional days. 
I object just as strongly as I can to a continuance, Your Honor, 
On the second point, I would like to object to Mr. Swingle's request 
to withdraw. He has represented himself as counsel for the defendant 
for a period of two and a half years. He has taken depositions, Subsequent 
to the attainment of majority of his client, he has appeared at pre- 
trial, he has appeared at settlement conferences, representing his client. 
At the present time it would be an irreparable hardship on the plaintiffs 
to have him withdraw. He has stated the whereabouts of his client are 
unknown, and the statute of limitations apparently has run. 
THE COURT: If I dismiss this suit, what are you worried about the 
statute of limitations for ? 
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MR, SCOTT: Well it seems to me that Mr. Swingle has in mind 
withdrawing from the action, and I don't know how we would get anyone 
else to represent the defendant if he were permitted to withdraw. 

THE COURT: Well I am not ruling on that. I am only going to rule 
on a continuance. I haven't reached that point yet. 

MR. SCOTT: Oh. Thank you. 

THE COURT: I don't like to force a party to trial if he hasn't been 
able to contact his client. If you came in this morning and told me you 
couldn't locate the plaintiff, I wouldn't feel like dismissing the suit. 

MR. SCOTT: Well, Your Honor, I received a postcard on the 17th 
of September notifying me that this case would be put on the ready calen- 
dar the 1st of October. I recalled our difficulty with Mr. Swingle in May 
when he appeared before Your Honor and said, "Your Honor, I haven't 

had word.” Icalled Mr. Swingle and said, "Mr. Swingle, Ihave a 
postcard" -- I left the message with his secretary -- "announcing that 
this case is going to be ready for trial October 1st." And here he shows 
up in court and says to Your Honor, "on the 4th of October I sent a tele- 
gram andIcan't get him. Please let me have a continuance." 

THE COURT: He did get him, though, didn’t he? 

MR, SWINGLE: Yes, sir. 

MR, SCOTT: In May. 

THE COURT: As I say, he did get him. Come to the bench, and 
maybe we can settle this other matter, too. 

(AT THE BENCH:) 


THE COURT: How am I going to let you withdraw from the case? 

MR. SWINGLE: If Your Honor please, there is nothing else I can 
do under the circumstances. 

THE COURT: Who is going to represent him? 

MR. SWINGLE: There isn't anybody to represent him, the position 
being he has failed to cooperate with me. And certainly he has failed to 


cooperate with the company in notifying us of his whereabouts and change 
of address. He has been told personally, he has been told by telegram 
and by letter, that he should keep us advised. He knows the situation and 
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| 
was down here before. And under those circumstances I have 


nothing else to do, I have no other procedure to follow. And if it proceeds 
to trial I have instructions, as far as my insurance representation is con- 
cerned, to withdraw coverage. 
(Following a brief discussion off the record:) 
THE COURT: I will continue this case for 10 days. And in the 
meantime you furnish him a copy of the policy. 
MR. SWINGLE: I am not going to show him as to the policy 
limits. 
THE COURT: No, don't give him that. But it will furnish you some 
information as to how you can keep him in. But you will be better off if 
you locate him. 
Thursday, the 17th. 


* * 


| Filed May 14, 1958] 


Washington, D.C. 
Thursday, Octéber 31, 1957 


The above-entitled cause came on before HONORABLE MATTHEW 
F. McGUIRE, United States District Judge, and a jury, at 10:00 o'clock 
a.m. 

* 
PROCEEDINGS 
THE CLERK: The case of Thomas versus Otis. 
* * * 
THE COURT: Counsel will come to the bench, please. 


(Thereupon counsel for the parties approached the 


bench, and in a low tone of voice conferred with the Court 
as follows:) 
THE COURT: The Thomases and Padgett are suing Otis and Rowe 

for the negligent operation of their vehicle ? 
MR, MOORE: Yes, Your Honor. 


, Nov. 26, 1957] 


; Denied in part. 


(Granted in part 
/s/ McGuire, J. 
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THE COURT: And they being passengers in the automobile of 
Rowe, taxicab, right? 

MR, MOORE: Right. 

MR. SWINGLE: They are not suing Rowe. That has been settled. 

THE COURT: That is what I want to get straight. They are suing 
Otis ? 

MR. SWINGLE: That's right. 

THE COURT: Where does Rowe come in? Rowe has across 
complaint. 

MR. SWINGLE: Yes; cross complaint for injuries. 

THE COURT: Against Otis. Now, you made a motion yesterday, 
and will you repeat it for the record? 

MR. SWINGLE: Yes. I would like at this time to have permission 
of the Court to withdraw from my representation of Mr. Otis on the 
grounds that he has not been in touch with me since, I believe the date 
was May 10th of this year, although he was advised to keep in touch 
with me; that I have endeavored to locate him, by way of telegrams, 
telephone, and the United States mail, and have been unable to get in 
touch with him. For that reason I feel that I should be relieved of further 


representation of him. 


* * 


[ Filed November 12, 1957] 


MOTION FOR JUDGMENT NON OBSTANTE VERDICTO 
OR FOR NEW TRIAL OR TO DISMISS 


The defendant, Theodore Otis, moves the Court for judgment non 
obstante verdicto or for new trial for reasons hereinafter set forth in 
the attached memorandum. 


SWINGLE AND SWINGLE 


/s/ Allan C. Swingle 
Attorneys for Defendant, 
Theodore Otis 
308 Colorado Building 
[ Certificate of Mailing] Washington 5, D. C. 
District 7-6220 
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| Filed November 12, 1957] 


MEMORANDUM IN SUPPORT OF MOTION FOR JUDGMENT 
NON OBSTANTE VERDICTO OR FOR A 
NEW TRIAL OR TO DISMISS 


It will be remembered that before proceeding to trial Allan C. 
Swingle, Attorney for Theodore Otis, moved the Court to permit his 
withdrawal from the case, which motion was denied. Thereafter, said 
counsel moved that the trial not proceed on the grounds that the Court 
had not obtained general jurisdiction over the defendant, Theodore Otis, 
which motion was also denied. 

Because counsel was required to proceed to defend Theodore Otis 
at the trial, he feels under the circumstances required under |the Court's 
order to carry out to the fullest his representation of Theodore Otis, 


wherefor this motion. 


* * 


[ Filed November 20, 1958] 
UNITED STATES COURT OF APPEALS | 


For The District Of Columbia Circuit No. 14,465 


MOTION FOR LEAVE TO DOCKET 
CROSS- APPEAL NUNC PRO TUNC 


Appellees respectfully move this Court, pursuant to Rule 31 of the 
General Rules of the U.S. Court of Appeals, for permission to have the 
cross-appeal filed herein docketed nunc pro tunc and to take any other 
action which may be required to perfect the cross-appeal herein, on the 
ground that a notice of cross-appeal was duly filed herein on February 
8, 1958, that cross-appellants' designation of record was then duly filed; 


that the entire record on appeal was filed and docketed with the Clerk of 


this Court by appellant; that the undersigned understood that jhe would be 
notified by the Clerk of the Court of Appeals when the cross-appeal was 
docketed; that there were several extensions of time requested by appel- 
lant Otis until August 15, 1958; that a cross-appellants' brief, stating both 
on its face and in its Jurisdictional Statement on page 1, that it was a 
cross-appeal, was duly filed for cross appellants on September 19, 1958; 
and that it was not until November 19, 1958 that the undersigned learned 


for the first time that the cross-appeal had not yet been docketed; and 
that cross-appellants' then duly tendered the $25.00 filing fee on Novem- 
ber 19, 1958 and are ready, willing and able to pay said fee and to do 
whatever else may be necessary to perfect this cross-appeal, if this 
motion is granted. 


/s/ LAWRENCE C, MOORE 
216 Mills Building 
Washington 6, D. C. 
NAtional 8-1177 


[ Certificate of Mailing] 


{ Filed January 9, 1959] 
UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit 


No. 14,465 


THEODORE OTIS, 
Appellant, 
Vv. 


JAMES THOMAS, ET AL., 
Appellees. 


No. 14,802 


JAMES THOMAS, ET AL., 
Appellants, 
v. 
THEODORE OTIS, 
Appellee. 


Appeals from the United States District Court 
for the District of Columbia 


Decided December 24, 1958 
Mr. Allen C, Swingle for appellant in No. 14,465 and appellee in 
No. 14,802. 
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Mr. Lawrence C. Moore, with whom Messrs. David A. Scott and 
Michael F. X. Dolan were on the brief, for appellees in No. 14,465 and 
appellants in No. 14,802. 
Before BAZELON, FAHY and BASTIAN, Circuit Judges. 
PER CURIAM: Eunice Thomas Padget and James Thomas, plaintiffs, 
were passengers in a taxicab owned by the Dixie Cab Association and op- 
erated by Charles Rowe when it collided with an automobile driven by 
defendant Theodore Otis. Each plaintiff obtained a verdict, the former 
for $1,000 and the latter for $2,500, against Otis as damages for injuries 
resulting from the collision. Rowe, not a party to the litigation, had 
previously paid $2,250 in settlement of the claims against him growing 
out of the accident, The release to Rowe was signed by plaintiffs and 
also by Mrs. Thomas, wife of plaintiff James Thomas. Moreover, the 
release indicated that the settlement might also have covered a claim 


of their child, Jeanette Thomas. The release provided, "that this release 


shall not operate to bar any claims or rights of action asserted by the 
releasors against Theodore Otis.” | 

Defendant by motion sought credit for the amount paid by Rowe in 
settlement. By reason of McKenna v. Austin, 77 U.S. App. D.C. 228, 134 
F.2d 659, the court granted the motion to the extent of entering judgments 
on the verdicts for a total of $1,750, and of this amount ordered a remit- 
titur in favor of Rowe of $500. The court thus sought to equalize the 
amount to be paid by Otis and Rowe upon the theory they were joint tort- 
feasors. Rowe, however, had made no claim to the $500. For) this reason, 
and also because the distribution of the settlement monies among the 
parties to the settlement is not shown, we think the requirement by the 
court of a remittitur of $500 in favor of Rowe should not be approved. 

We recognize the result is that the total monies received by plain- 
tiffs might possibly equal $4,000, consisting of the following: $2,250 paid 
by Rowe in settlement and $1,750 paid by Otis. This would be /$500 in 
excess of the jury verdicts. But since the release to Rowe was by parties, 
in addition to plaintiffs, who might have received part of the $2,250 and no 
attempt has been made by any of the parties to clarify the distribution of 


the settlement proceeds, we are not disposed on our own initiative to 
remand the case to obtain such clarification, On the record before us 
the only error that appears is the requirement that a remittitur of $500 
be made by Otis to Rowe. The judgments accordingly will be modified 
to obviate that requirement and as so modified will be affirmed. 


It is so ordered, 


[ Filed May 2, 1961] 
EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


JAMES THOMAS, 


Plaintiff, 
v. ; Civil No, 5413-54 


THEODORE OTIS, 
Defendant. 


Washington, D. C. 
February 16, 1961 


The above-entitled matter came on for trial before the HONORABLE 

MATTHEW F. McGUIRE, United States District Judge, at 10:00 o'clock a.m. 
* * * * * 

THE COURT: Let me ask you this: You did, however, go forward 
on the basis of your contractual relationship with Mr. Otis, is that correct ? 

MR. CLAGUE: Mr. Swingle, who tried the case, moved for permis- 
sion from Your Honor to let him out of the case and you told him to con- 
tinue and we did continue under the Court's direction. 

THE COURT: I denied his motion to withdraw, is that right ? 

MR. CLAGUE: That is right. 

THE COURT: That matter was never raised in the Court of Appeals, 
was it? 

MR. CLAGUE: No, it was not. 

THE COURT: Is that all? 
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MR. CLAGUE: Yes, Your Honor. 

THE COURT: Is that all, Mr. Moore? 

MR. MOORE: I have a witness if Your Honor wishes any testimony. 

THE COURT: What is the witness’ testimony going to be? 

MR. MOORE: It will show that Mr. Otis was actually present in 
court and the previous counsel was ready to go forward for trial. 

* * * * * 

THE COURT: There was a judgment entered against Otis, was 
there not, at the trial ? 

MR. CLAGUE: Yes, that is correct. 

THE COURT: And that question was never raised before the Court 
of Appeals ? | 

MR. CLAGUE: No, it was not. 

* * * * * 

THE COURT: And the question was raised before me by Mr. 
Swingle at the trial, is that right ? 

MR, CLAGUE: Right. 

THE COURT: All right, so the record is clear on that aspect of 
the matter. 

Then, secondly, even though there was a judgment entered against 
Otis at the trial and the case was appealed, nevertheless, that question 
was not raised on appeal. The carrier made no effort to withdraw on 
appeal. 

MR. CLAGUE: If Your Honor directs us to go through with the 
matter, we would not be keeping faith with Your Honor's ruling to drop 
out of it as soon as we are out of sight of the Court. We have' to go for- 
ward. 

THE COURT: I didn't direct you to do anything. You were here by 


virtue of what was presumed to be a contractual relationship between the 


carrier and Otis. 
* * * * * 
THE COURT: The point I make is this: Even though you raised 


that question and that was resolved against you, the case went on, There 
| 
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was a verdict against the Defendant Otis. There was an appeal 
made by both defendants and in the course of the appeal and at the time 
in the Court of Appeals, there was no reference made at all to what 
transpired below in keeping the carrier in through counsel. 

MR. CLAGUE: No, I don't believe that we have to -- 

THE COURT: I am not asking you whether you have to or not. I 
am merely asking you what the record is. 

MR. CLAGUE: The record is we did not raise the point. 

THE COURT: And you are raising it now? 

MR. CLAGUE: Of course. 


* * 


| Filed November 7, 1961] 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


JAMES THOMAS, et al., 


Plaintiffs, 
Vv. 


NATIONWIDE MUTUAL 
INSURANCE CO., 
Garnishee 


MEMORANDUM, FINDINGS OF FACT 
AND CONCLUSIONS OF LAW 
The basis of'this suit is a prior action for personal injuries arising 


out of an automobile accident that occurred in September, 1954. In that 


action defendant, Theodore Otis, was found liable to plaintiffs in the sum 
of $3,500. On alternative motion for judgment N.O.V. or new trial, this 


amount was reduced to $1,750. The modified judgment was subsequently 
affirmed by the Court of Appeals for the District of Columbia, Thomas v. 
Otis, 104 U.S. App. D.C. 343 (1958). 

At the time of the accident there existed a valid and subsisting 
automobile liability policy whereby Nationwide Mutual Insurance Co. had 
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insured the defendant. Consequently, on April 21, 1959, there;was served 
on Nationwide, garnishee in the present suit, a writ of attachment on the 
outstanding judgment against Otis. 

The immediate suit arises out of a claim by Nationwide of non- 
liability to the plaintiffs due to the failure of Otis to comply with the 
terms of the policy. Nationwide asserts that under the policy A/ defend- 
ant Otis was required to cooperate and assist in the defense of the suit; 
but Otis failed to do so by failing to attend the trial, failing to/keep 
Nationwide advised of his changes of address, and failing to assist in 
securing and giving evidence. 

Attorneys for Nationwide undertook a vigorous defense of the 
original personal injury suit against Otis from the inception of that action 
late in 1954. However, the evidence adduced in the present a¢tion against 
Nationwide, as garnishee, showed conclusively a complete lack of coopera- 
tion by Otis in the defense of that suit. 

The primary obstacle confronting Nationwide was to locate and 
maintain contact with Otis for the purpose of obtaining evidence from him 
and having him appear at trial. Approximately four or five different ad- 
dresses for Otis were received by Nationwide through various sources, 
He was finally located in August, 1955, in New York City. A letter was 
addressed to Otis at that address, with copies to several of his other ad- 
dresses, advising him of the filing of suit; that his full cooperation was 
requested; and that he should advise Nationwide of any subsequent change 
of address. 

Without reiterating all of the testimony, from that time/on, Nation- 
wide endeavored, with little or no success, to maintain contact with Otis 


through a series of airmail letters, registered letters, and telephone calls. 


1/ The relative portion of which reads as follows: 

"16, Assistance and Cooperation of the Insured. (Coverages 

A, B, C, D-1, D-2, E and F 
The Insured shall cooperate with the Company and, upon the 
Company's request shall attend hearings and trials and shall jassist in 

effecting settlements, securing and giving evidence, obtaining the attend- 

ance of witnesses and in the conduct of suits * * *" 
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At one point it was necessary to hire an investigator at a cost of $200 to 
locate Otis. He was then paid $50 expenses to appear in Washington in 
May, 1957, for trial, At that time Otis did appear but the matter was 
continued due to certain confusion as to the court's jurisdiction over 
defendant. Otis promised to appear for trial when the case was again 
called and to keep Nationwide informed of any further change of address 
in the meantime. This he did not do. On the next trial date, Nationwide 
asked the Court for another continuance in order to locate defendant, or, 
in the alternative, to be allowed to withdraw from the defense. A further 
continuance was granted, Subsequent efforts to locate Otis for trial 
failed. 

The case was finally tried the last day of October, 1957, with 
Nationwide again requesting the Court's permission to withdraw as 
counsel for the defense due to Otis's lack of cooperation. This was de- 
nied, 2/ After judgment for plaintiffs, Nationwide moved for a new trial. 
This motion was denied, but, as previously mentioned, the original judg- 
ment was reduced to $1,750. Subsequently, and without any direction from 
the Court, Nationwide appealed that judgment on the merits. At no time 
did it indicate that it considered this appeal to be under the original order 
of the trial court to enter a defense for Otis. The Court of Appeals af- 
firmed the lower court's decision. Nationwide then brought this suit 
claiming non-liability based on the lack of cooperation by Otis. 

There are two questions presented for the Court's consideration: 

First, did Otis's failure to keep Nationwide advised of his where- 
abouts and to appear at trial in order to give evidence violate the "coopera- 
tion” clause of his policy and thereby relieve Nationwide of any liability ? 

Second, assuming, arguendo, that Nationwide was relieved of liability 
by Otis's lack of cooperation, did it waive this defense by voluntarily ap- 
pealing on the merits ? 


2/ It is clear that by defending the action against Otis under order of 
court and arguing the motion for new trial, Nationwide did not waive its 
defense of non-cooperation against the insured, The defense under such 
circumstances is compulsory. See Pennsylvania Casualty Co. v. Miller, 
145 F.2d 292 (7th Cir. 1944). 
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Discussion 

(1) Plaintiffs may only recover from Nationwide, the garnishee, if 
Otis can recover from Nationwide, as they -- the plaintiffs -- |stand in 
the shoes of the policyholder and enjoy no better rights than he does. 
Rushing v. Commercial Cas. Ins. Co., 251 N.Y. 302, 167 N.E. 450 (1929). 
It is apparent that the clause in Nationwide's policy with Otis requiring 
the cooperation of the defendant in the defense of the suit is of great 
importance to the insurer, for without that, the insurer may be tremen- 


dously handicapped, even to the extent of making the action incapable of 


defense. As such a clause is a material condition of the policy, its viola- 


tion in a substantial manner so as to be prejudicial in effect to the insurer, 

relieves the latter of all liability. State Auto. Mut. Ins. Co. v, York, 

104 F.2d 730 (4th Cir. 1939); 139 A.L.R. 780 (1942). 
In the instant case Otis was the driver of one of the car$ involved 


in the collision. From the extended efforts made by Nationwide to obtain 
his cooperation, and for purposes to which it was entitled to have such 
cooperation, it is clear that it considered Otis a vital link to an effective 
defense. That the presence and testimony at trial of Otis, a participant 
in the accident, was vital, and that the deprivation of his presence was 
prejudicial, is evident. The failure of an insured to furnish the insurer 
his new address, where reasonable diligence to locate him has been used, 
and the voluntary disappearance of the insured and his consequent failure 
to attend trial, have been held to release the insurer of its obligations 
under the policy. Polito v. Galluzzo, 337 Mass. 360, 149 N.E| 2d 375 
(1958); Associated Indemnity Corp, v. Davis, 45 F.Supp. 118 (M.D. Pa. 
1942); Hoff v. St, Paul-Mercury Indemnity Co., 74 F.2d 689 (2d Cir. 1935). 
The total contempt of Otis for his insurer's rights can only indicate that 
his non-cooperation was indeed willful and avowed. Therefore, there is 
no doubt in the Court's mind that at the completion of trial Nationwide 
was not liable on the judgment rendered against Otis. 
(2) There is a further problem, however, due to the fact that with- 
out "reserving" any rights to this defense, Nationwide chose to appeal that 
judgment on the merits. Nationwide contends that this action| does not 
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amount to a waiver and that "counsel did only what the order of the court 
required, i.e., they continued in the defense." The insured relies on the 
case of Beam v. State Farm Mutual Ins. Co., 269 F.2d 151 (6th Cir. 1959); 
however, that reliance is misplaced, for that case did not involve the 
issue in this case -- the voluntary appeal of a lower court decision with- 
out reservation of rights. Closer in point is the case of Pennsylvania 
Casualty Co. v. Miller, 145 F.2d 292 (7th Cir. 1944), where the insurer 
not only defended the action (under compulsion of court), but also argued 
a motion for new trial. Had Nationwide gone as far as the insurer in that 
case, and no further, the Court would hold that waiver was not applicable. 

The insurer may or may not, at its option, take advantage of the 
breach. Having once determined that the insured has breached his con- 
tract, as Nationwide did in this case prior to trial, it must adopt and 
maintain a posture consistent with that position. Nationwide, to the con- 
trary, with knowledge of Otis's breach, undertook an appeal -- which was 
clearly not contemplated in the trial court's order -- and thereby acknowl- 
edged by its conduct that it did not choose to hold Otis to the consequences 


of his actions. This is a clear instance of waiver, which is defined as the 


"intentional relinquishment of a known right." C.1.T. Corp. v. Carl, 66 
App. D.C. 232, 234 (1936). See 45 C.J.S. INSURANCE § 673 (1946); 8 
COUCH, INSURANCE LAW §2150 (1931). Waiver, unlike estoppel, does 


not require any action by the insured to his detriment in reliance upon 


a position taken by the insurer. Therefore, even though Otis was not 
placed in any worse position by Nationwide's appeal, this does not change 
the fact that Nationwide waived its right to claim non-cooperation. See 
John Alt Furniture Co. v. Maryland Casualty Co., 88 F.2d 36, 40 (8th Cir. 
1937); 45 C.J.S. INSURANCE §673 (1946). 

Therefore, plaintiffs are to recover judgment from the garnishee 
in the sum of $1,750, plus interest from November 1, 1957, until date of 
payment. This memorandum represents the Court's findings of fact and 
conclusions of law. 

/s/ LUTHER W. YOUNGDAHL 
November 7, 1961 vudge 
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[ Filed November 13, 1961] 
ORDER AND JUDGMENT 
On October 16, 1961 this cause came on for a new trial upon the 


issues on traverse and upon all the pleadings, upon the record on file, 


upon the evidence presented in open Court, and upon the Memorandum, 


Findings of Fact and Conclusions of Law entered herein on November 7, 
1961, it is this 13th day of November 1961, 
ORDERED, ADJUDGED and DECREED: | 
1) That execution issue against the Garnishee Nationwide Mutual 
Insurance Co. on the judgment in favor of James Thomas in the sum of 
$1250.00 plus interest from November 1, 1957 until date of payment, and 
costs [L.W.Y.] 
2) That execution issue against the Garnishee Nationwide Mutual 
Insurance Co, on the judgment in favor of plaintiff Eunice Thomas Padgett 
in the sum of $500.00 with interest from November 1, 1957 until date of 
payment, and costs | L.W.Y.] 
3) Fhat-costs-and counsel-fee-in the-sum- of $ 
hereby awarded to-plaintifts and judgment-is- hereby-entered against 
Nationvide- Mutual-Insurance- Co.- eests and counsel fees. 


/s/ LUTHER W. YOUNGDAHL 
Judge 


[ Filed November 20, 1961] 

NOTICE OF APPEAL 

Notice is hereby given this 20th day of November, 1961, that 

NATIONWIDE MUTUAL INSURANCE COMPANY, Garnishee, hereby 
appeals to the United States Court of Appeals for the District/of Columbia 
from the judgment of this Court entered on the 13th day of November, 1961 
in favor of James Thomas and Eunice Thomas Padgett against said Nation- 
wide Mutual Insurance Company. 


/s/ WILLIAM T. CLAGUE 
Attorney for Garnishee 
308 Colorado Building 
Washington 5, D. C. 


BRIEF FOR APPELLEES 


Ginited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 16,796 


NATIONWIDE MUTUAL INSURANCE COMPANY, 
Appellant, 


JAMES THOMAS, ET AL., 
Appellees. 


Appeal from Judgment of the United States 
District Court for the District of Columbia 


United States Court of Appeals 


for the District “f Columbia Circuit 


FILED §=FEB 26 1962 LAWRENCE C. MOORE 
Federal Bar Building 


ripe UW Kkcrrk 1815 H Street, N.W. 


Washington 6, D. C. 
Attorney for Appellees 


CLERK 


COUNTERST ATEMENT OF QUESTION PRESENTED 


In the opinion of appellees, the question is whether an insuror, 


whose attorney attempted at time of trial to withdraw from representing 


an insured because of alleged non-cooperation, waived the defense of non- 
cooperation by voluntarily taking an appeal on the merits, making the 
insuror liable in an attachment action against the insuror under its con- 
tract of insurance for payment of a final judgment rendered against its 


insured, 


COUNTERSTATEMENT OF THE CASE 
SUMMARY OF ARGUMENT . 


ARGUMENT: 


I. Nationwide by its Insurance Contract Unequivocably 
Agreed to Pay Any J ries Obtained sti 
Its Insured 


. Nationwide's Counsel Was Not Ordered to Appeal . 


. Nationwide by its Acts, Waived any Breach of the 
Insurance Contract Based on Lack of Cooperation 
By its Insured . P ‘ 
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UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit 


No. 16,796 


NATIONWIDE MUTUAL INSURANCE COMPANY, 
Appellant, 


JAMES THOMAS, ET AL., 
Appellees. 


Appeal from Judgment of the United States 
District Court for the District of Columbia 


BRIEF FOR APPELLEES 


COUNTERSTATEMENT OF THE CASE 


Appellant Nationwide insured Otis against public liability |in the 
operation of Otis' automobile. The policy provided that Nationwide would 
pay all sums which Otis might be legally obligated to pay as damages be- 
cause of bodily injury, that Nationwide would defend any suit against Otis 
alleging such injury, and that if any person secured a judgment against 
Otis Nationwide would pay the judgment up to the limits of its coverage. 
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On September 21, 1954, Otis collided with a cab in which appellees 
were paying passengers (JA 7, 8). Suit was filed, and on May 10, 1957, 
the case was called for trial. (J.A. 9). Otis personally appeared in Court 
ready for trial. (JA 12). Because of technicalities, the case was con- 
tinued until October, 1957 when it again was set for trial. In October, 
1957 counsel provided'by Nationwide for Otis under the terms of the 
policy sought to withdraw, alleging non-cooperation of Otis. (JA 16, 20). 
The Court on two occasions refused to permit Nationwide's counsel to 
withdraw. (JA 18, 24). 


Judge Curran, on October 7, 1957 (JA 19) ordered Nationwide's 
counsel to supply plaintiffs’ counsel with a copy of the insurance policy. 
Judge Curran's order was not complied with by Nationwide until Novem- 
ber 29, 1960. (JA 5). 


Otis did not appear for the final trial on October 31, 1957. No sub- 
poena was ever issued by Nationwide to compel Otis to attend, A judg- 
ment for $3,500.00 was returned against Otis which was reduced to 
$1,750.00 by Judge McGuire, the trial judge. 


Nationwide's counsel then voluntarily took an appeal on its own 


initiative and without any further direction from the Court, in an attempt 


to avoid paying anything. (JA 4). Some time later appellees filed a cross- 
appeal to protect their rights. (JA 21). This Court, in Case Number 14,465, 
Theodore Otis v. James Thomas, et al., decided December 24, 1958, af- 


firmed the reduced judgment with a modification which is not material to 
the present appeal. (JA 22-24). 


When Nationwide refused to pay the judgment against Otis under the 
terms of the insurance contract, plaintiffs filed a writ of attachment 
against Nationwide on April 20, 1959. (JA5). After hearing, Judge Mc- 
Guire rendered judgment in the attachment action against Nationwide 
(JA 6), ruling 

“that there was waiver and election, and. . . that the mere 


absence at the trial does not itself constitute lack of coopera- 
tion. . ." 
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Nationwide then filed an affidavit of prejudice against Judge McGuire. 

(JA 6). Judge McGuire disqualified himself and ordered his ruling in 

the attachment action removed from the file. A new hearing on the 
attachment was set before Judge Youngdahl (JA 6) who ruled that although 
Otis had breached the policy by failing to appear for trial, that neverthe- 
less by appealing voluntarily on the merits, Nationwide waived any breach 
of the terms of the policy and thereby "acknowledged that it did not choose 
to hold Otis to the consequences of his actions." (JA 30). Judge Youngdahl 
awarded judgment against Nationwide in the attachment proceeding for 
$1,750.00 plus interest and costs. (JA 31). From this judgment, |Nation- 
wide now appeals. (JA 31). 


SUMMARY OF ARGUMENT 


Nationwide contracted to pay any judgments rendered against Otis 
up to the limits of its insurance contract. Nationwide waived any breach 
of its contract by Otis when it voluntarily, on its own initiative without 
reservation or qualification, appealed on the merits from a judgment 
against Otis, thereby acknowledging that it considered it had a binding 


contract of insurance and that it waived any lack of cooperation by Otis. 


ARGUMENT 
I 


NATIONWIDE BY ITS INSURANCE CONTRACT UNEQUIVOCABLY 
AGREED TO PAY ANY JUDGMENTS OBTAINED AGAINST ITS 
INSURED. 


Nationwide by its own insurance contract unequivocably agreed to 
pay any judgments obtained against its insured. Paragraph 6 of the in- 
surance policy provided that 

"any person or organization or legal representative thereof 
who has secured, . . judgment. . . shall thereafter be en- 


titled to recover under this policy to the extent of the insur- 
ance afforded by this policy. ..." 
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Under the contract of insurance which Nationwide wrote, Nationwide 
bound itself to pay any judgment obtained against Otis. Assuming, argu- 
endo, that Otis did fail to cooperate and thereby committed a breach of 
the contract, nevertheless after waiving the alleged breach and acting in 
all respects as though it considered the insurance contract binding upon 
it, Nationwide cannot now, in an attachment action on a final judgment 


obtained against its insured, be heard to disavow its own contract and 


thus escape liability thereunder. Nationwide is guilty, among other things, 


of laches. 


Nationwide, in its Statement of Point on page 3 of its Brief, argues 

that 
"To permit such'a narrow interpretation of this ruling is to 

permit the District Court to effectively discourage attempts 

to change its judgments in this type of case and leaves both 

insuror and insured without recourse for any errors com- 

mitted by the trial court, at a time when no final determina- 

tion of their rights is possible." 
Appellees take vigorous exception to this argument. Nationwide had its 
day in the Court of Appeals, It is conceivable that on different facts, the 
Court of Appeals might have reversed the judgment of the District Court. 
Neither the insuror nor the insured were left without recourse for any 
errors in the trial court. They had ample opportunity to seek a reversal. 
But having taken that jrisk and the Court of Appeals having affirmed the 
judgment of the District Court, Nationwide cannot now be permitted in the 
attachment proceeding to disavow its contract of insurance and to argue 
that its insurance contract was voided some four years before when Otis 
failed to show up in Court on October 31, 1957. 


The record very clearly shows (JA 24-25-26) that the Court ordered 
Nationwide's counselito stay in the case only for the trial on the merits; 
that the Court did not order Nationwide's counsel to appeal; that Nation- 
wide's counsel never raised the point of non-cooperation in the Court of 
Appeals and made no!attempt in the Court of Appeals to withdraw from 
representing Otis; that Nationwide by its own acts, waived any defense of 
breach of contract based on non-cooperation. 


I 
NATIONWIDE'S COUNSEL WAS NOT ORDERED TO APPEAL 


The District Court knows better than anyone else what it intended 
when it denied Nationwide's request to withdraw. The District Court 
stated that its ruling did not extend beyond the trial and did not cover an 
appeal by Nationwide. (JA 24, 25, 26). | 


Nationwide wants it both ways. It wants to be able to appeal hoping 
thereby to secure a reversal of the judgment, and now having lost| the 
appeal, it wants to have us believe it was compelled by the Court to ap- 
peal, that in effect it took the appeal only under duress. The facts belie 


this argument, 


Nationwide wants unilaterally to decide for itself whether to appeal 
and, depending on the outcome of the appeal, to be able to then disavow 


its contractual obligations under its insurance contract. 


Nationwide’s counsel appealed on the merits because Nationwide 
was not satisfied with the action of the trial court in cutting the judgment 
in half from $3,500.00 to $1,750.00. Nationwide hoped by the appeal to 
avoid paying anything under its contract of insurance with Otis. No one 
compelled Nationwide's counsel to appeal. Nationwide's counsel |acted to 
protect Nationwide's interests and they assumed whatever risks were in- 
volved when they voluntarily took the appeal on the merits without any 
reservation of any rights based on the defense of non-cooperation of the 


insured, 


The bare assertion at the bottom of page 5 of Nationwide's|Brief 
that "It then seemed obvious to defendant's counsel that the plaintiffs 
would appeal this reduction in amount" is belied by the record. The 
record shows that it was Nationwide's counsel who took the appeal and 
not the appellees. (JA 4). Only some time later did the appellees seek 
to protect their interests by noting a cross-appeal. (JA 21). 
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The statement on page 6 of appellant's Brief that 


"The result was that appeals ultimately were taken by both 
sides so that defendant's counsel was not only prosecuting 
an appeal for the benefit of Otis but also defending the ap- 
peal brought against him" 


is a half-truth designed to mislead. 


Ii 


NATIONWIDE BY ITS ACTS, WAIVED ANY BREACH OF THE 
INSURANCE CONTRACT BASED ON LACK OF COOPERA- 
TION BY ITS INSURED. 

Nationwide by its acts waived any breach of the policy based on 
lack of cooperation by Otis. Appellees do not concede that there was 
sufficient non-cooperation to nullify the contract of insurance. Judge 
McGuire on March 30, 1961 (JA 6) ruled that the lack of cooperation 
was not sufficient to nullify the policy 


Al 


. . mere absence at the trial does not in itself constitute 
lack of cooperation. It must be shown that the absence was 
not excusable or justifiable." (Memorandum of March 30, 
1961 - Judgment to Creditor (JA 6)). 
It was after Judge McGuire so ruled that Nationwide filed an affi- 
davit of prejudice (JA 6). Judge McGuire disqualified himself from the 
case and granted Nationwide's motion for a new trial on the issues in the 
garnishment proceedings. 


Assuming, arguendo, that there was lack of cooperation, as Judge 
Youngdahl so found (JA 26-30), Nationwide by its own acts, which speak 
much louder than its words, waived any breach of contract based on non- 


cooperation by Otis. 


Nationwide made no attempt to disavow its own policy and to with- 


draw from defending the action from 1954 until the date of trial in October, 


1957. According to Nationwide’s own testimony they had already experienced 
difficulty in obtaining’ the cooperation of Otis, although he appeared in per- 
son when the trial was set for May 10, 1957. Nationwide, by its conduct, 
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led appellees to believe that Nationwide waived any breach of the policy 


by Otis. Appellees were put to the expense of the appeal to this Court 


and otherwise were adversely affected by Nationwide's evident waiver. 


The facts of this case demonstrate clearly that Nationwide waived 
the alleged non-cooperation of Otis by voluntarily appealing on the merits 
without reservation or qualification. By failing to reserve its right to the 
defense of non-cooperation in the Court of Appeals, Nationwide is estopped 
to now assert such a right in the attachment action. Nationwide has only 
itself to blame. Nationwide's attempt now (page 8 of appellant's Brief), 
to argue that 


"Any further statement via reservations would be only a reci- 


tation for form's sake, a useless act" 
| 


cannot save Nationwide from liability on its insurance contract now. The 
Court of Appeals as well as appellees had every right to know whether 
Nationwide intended to disavow its contract of insurance on the grounds 

of non-cooperation. By failing to claim or reserve this right, Nationwide 
waived it, State Farm Mutual v. Palmer, 237 F.(2) 887; 60 A.L.R. (2) 1156. 


In Panczko v. Eagle Indemnity, Ill. Appellate Court, First District, 
No. 45,477, February 11, 1952, 38 Auto, Cases 525,an auto accident oc- 
curred on August 25, 1946 in which plaintiff was injured. Suit was filed, 
Defendant insurance company’s attorneys entered defendant's appearance 
and conducted the defense. Defendant gave his deposition, The case was 
called for trial and then continued. It finally went to trial without the de- 
fendant. Defendant's attorney moved to withdraw; his motion was denied 
and he was directed to continue. In the garnishment proceeding the in- 
surance carrier pleaded non-cooperation of the insured. The reviewing 
Court found no merit in this defense and questioned the good faith of the 
carrier. The lower court's finding in favor of plaintiff was affirmed. 


In American Surety v. Diamond, 8 Auto Cases (2) 157, July 11, 1956, 
the Court of Appeals of New York refused to release an insurance company 


from its contractual obligation on the theory of non-cooperation |"unless 
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policy-holders are to be at the mercy of the companies on some 'theirs 


not to reason why’ theory and be 'mere puppets in the hands of the insuror'’.” 


The Court cited 8 Appleman on Insurance Law, Sec. 4787 in support of its 


opinion. See also Evans v. Continental Insurance Co., 39 Auto Cases 617 


(June 12, 1952). 


Judge McGuire did not order an appeal, and Nationwide made no 
reservation or exception of any kind in its appeal to the oral order of 
Judge McGuire at the outset of the trial that Nationwide's counsel re- 
main in the case for the trial. The very act of voluntarily taking an ap- 
peal on the merits was a concrete manifestation of Nationwide's intent to 
waive any claim of non-cooperation. 


In Frazee v. Morris, 38 At. (2) 526, the Court held that: 


"When the material facts are established or not disputed, it 
is for the Court'to determine as a matter of law whether a 
waiver or estoppel has been made out,” 


Appellees contend that a waiver has definitely been made out and that 
judgment should be for appellees. 


In Kahn v. Bancamerica-Blair, 193 At. 905-907, the Court held: 


"To constitute a waiver there must be some affirmative act 
on the part of the party affected showing that he so intended, 
or acts amounting to an estoppel on his part." 


Appellees contend that taking an appeal on the merits voluntarily was 
such an affirmative act. 


In McKay v. Aetna Life Insurance Co., 173 At. 783, the Court cited 
Richards on Law of Insurance, Sec. 106, and stated: 


eee eS 

"The words waiver and estoppel are often used interchange- 
ably by the Courts — Waiver is the voluntary relinquishment 
of a known right. It involves the idea of assent, and assent 
is an act of understanding. This presupposes that the person 
to be affected has knowledge of his rights, but does not wish 
to assert them.! Intention to relinquish must appear, but acts 
and conduct inconsistent with intention to terminate the con- 
tract are sufficient. The rule is applicable that no one shall 
be permitted to deny that he intended the natural consequences 
of his acts and conduct." 


9 


There was no obligation upon Nationwide to appeal unless you 


assume it intended a waiver, in which case there could be an obligation 


to Otis and to the stockholders of defendant to appeal. Judge McGuire 
merely ordered defendant to stay in the case for the purpose of the trial. 
He did not order appellant to appeal. 


If Nationwide were correct in its contention that Otis breached the 
policy because of failure to cooperate, then Nationwide by voluntarily 
initiating an appeal on the merits without any reservation of any |rights 
based on non-cooperation and by acting in all respects as though) the 
policy had not been terminated but was still in full force and effect, 
thereby waived any right that the policy was terminated by non-coopera- 
tion, Nationwide is estopped by its own conduct and by laches from rais- 
ing that issue now. 


Voluntary choice is the essence of waiver. 92 CJS 1054. 


"Waiver may be — by necessary implication and it may be 
created or shown by word or conduct. * * * Where waiver 
is predicated on conduct, the elements of an estoppel are 
almost invariably present, and the conduct must be such 
as to imply a voluntary election consciously and purposely 
to dispense with or forego a right, and any conduct relied 
on which warrants the belief that the intentional relinquish- 
ment of a known right has been made, constitutes in law a 
waiver." 92 CJS 1062-1063. 


As 8 Couch Cyclopedia of Insurance Law, Sec. 2150 states: 


‘words or acts of insurer, said or done with full knowledge 
of all the facts, which reasonably lead to the conclusion 
that it does not intend to insist upon, or that it will aban- 
don a particular defense — are sufficient to constitute a 
waiver." 


"An implied waiver of a legal right must be manifested in 
some unequivocal manner, by some distinct, positive act 
— which is inconsistent with the continued assertion of the 
right, privilege or advantage in question and it may be by 
such failure to insist upon the right, benefit or advantage 
that the party is estopped thereafter to set it up against 
his adversary." 92 CJS 1064. 
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"It is generally recognized that if a person in possession of 
any right waives that right, he will be precluded thereafter 
from asserting it or from claiming anything by reason of 
it, That is, once:a right is waived it is gone forever, and 
it cannot be reclaimed or recaptured, and the waiver cannot 
be retracted, recalled or expunged." 92 CJS 1069. 


Richards on Insurance, Vol. 3, p. 1445 states: 

"Waiver is the voluntary relinquishment of a known right — 
presupposes that the person to be affected has a general 
knowledge of his rights but does not wish to assert them — 
acts and conduct inconsistent with an intention to terminate 
the contract are sufficient. The applicable rule is that no 
one shall be permitted to deny that he intended the natural 
consequences of his acts and conduct.” 


Waiver once made is irrevocable and Nationwide cannot now assert 


its right to terminate the contract for non-cooperation. (See Richards, 


supra, p. 1446). 


There is no question that Nationwide was in full possession of all 
the material facts and had full knowledge of its rights. It is a familiar 
rule in insurance law that an insuror, after having acquired information 
sufficient to warrant a disclaimer of liability, cannot continue in the de- 
fense of an action and, upon the rendition of an adverse decision, then be 
heard to say it is not liable. 


See: Daly v. Employees Liability Corp., 168 N.E. 111 
Fidelity v. Blausey, 197 N.E. 385; 49 Ohio App. 556 


In an insuror takes an appeal without any reservation of rights, its 
course of conduct will give rise to a waiver and to an estoppel. 


See: Richards on Insurance Law, Vol. 3, p. 1521 
United Services v. Zeller, 135 S.W. (2) 161 


——_—_—_ 


Auto Underwriters v. Long, 63 S.W. (2) 356 
N.J. Fidelity v. McGillis, 42 F.(2) 789 


Jt has been held that continuation in the defense after the insuror 


learns of a breach of warranty constitutes a waiver. 
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See: De Hart v. linois Casualty, 116 F.(2) 685 
Early v. Farm Bureau, 29 S.E. (2) 558 
Kelly v. Koss, 35 At. (2) 531 
In Early (supra) the insuror took an appeal and then abandoned it, 

disclaiming any coverage under its policy for non-cooperation. Never- 

theless the Court held there was a waiver and that the insuror was liable. 


Although there appear to be no District of Columbia cases directly 
in point, there is an analogy in the following District of Columbia cases: 


In Totten v. Harlowe, 66 App. D.C. 373 it was held that a special 
appearance for purpose of moving to quash service of a subpoena was 


waived by subsequently pleading to the merits. 


In Kennedy v. David, 71 App. D.C. 340 it was held that defendant by 
appearing and going to trial without objection to the summons and service 
waived any question whether jurisdiction of his person was properly ob- 


tained. 


Nationwide wants to have its cake and eat it too; it wants lit both 
ways. It wants to be able both to appeal, and then to disclaim any liability 
when the appeal goes against it, all on the theory that the contract on which 


it appealed had terminated before it took the appeal. 


Defendant's reliance upon the case of Beam v. State Farm, 269 F. (2) 
151 is misplaced because that case did not involve the issue injthis case, 
namely voluntarily taking an appeal without any reservation of rights, 
based on non-cooperation. However the Beam case is authority for the 
doctrine that "waiver of a ground of forfeiture by treating the contract 
thereafter as a continuing obligation partakes of the principle of election, 


and like an election, cannot be retracted." (p. 155). 


Similarly, its reliance upon Pennsylvania Casualty v. Miller, (1944) 
145 F.(2) 292 is also misplaced because in that case the insured never 
appeared at any time, whereas in our case Otis did appear in person in 
May, 1957 ready for trial, and the Miller case, unlike our case, did not 
involve taking an appeal, the Court stating, p. 292: '* * * no| appeal 
was taken and the judgment * * * became final.” 
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In Alt v. Maryland Casualty, 88 F.(2) 36 (p. 40), the Court stated: 


'"* * * the presumption is that it (insurance company) does 

not intend to interpose any other (defense) than that named, 

and it is a fair inference to be derived from the fact that it 

was silent on the! subject, that it designed to waive the viola- 

tion of such condition * * * it must assume the risk of hav- 

ing its conduct construed as a voluntary abandonment of other 

less meritorious defenses.” 

Nationwide’s sanctimonious expression of self pity on page 4 of 
appellant's Brief asking whether it should "be criticized for taking an 
order of Court too seriously,'"’ should be compared with the slight regard 
in which it held Judge Curran's Order when he ordered Nationwide on 
October 7, 1957 (JA 19) to furnish a copy of the insurance policy to counsel 
for appellees. Judge Curran's Order was completely ignored by Nation- 
wide, despite repeated requests for a copy of the policy, until November 
29, 1960, some three years later. At the pre-trial hearing in the attach- 
ment proceeding, in response to appellees' formal demand, a copy of the 


insurance policy was finally produced. 


Nationwide is caught on the horns of a dilemma of their own creation. 


They want on the one hand to deny they have a binding contract with Otis 
and yet at the same time they want to appeal in Otis’ name to reverse the 
District Court judgment. 


This case went on for three years from 1954 to 1957 without Nation- 
wide ever once raising any defense of any lack of cooperation, It was only 
after they had exhausted all other defenses that they came up with the de- 
fense of lack of cooperation. 


When Nationwide lost in the Court of Appeals, they then fell back on 
the non-cooperation argument as a defense against the garnishment action. 
When Judge McGuire ruled against them in the garnishment action, they 
then filed an affidavit of prejudice against Judge McGuire and got a new 
hearing before Judge Youngdahl. When Judge Youngdahl ruled against 
them, they appealed again to this Court. Probably on the next "go around” 


Nationwide will claim that their counsel acted without proper authorization 
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or that they have different counsel or some other excuse designed solely 


for delay and to avoid paying the judgment entered against them. 


CONCLUSION 


The judgment of this Court docketed on January 9, 1959 (JA 5) ruled 
that each party should bear its own costs on appeal, Nationwide|has the 
resources to continue this litigation indefinitely knowing full well that 
"justice delayed is justice denied." This is the second appeal to this 
Court in this case. The costs of this litigation to appellees have been 


heavy. 


Request is respectfully made that the Finding and Conclusion of Law 
of the lower Court that there was a waiver and that Nationwide must pay 
the judgment be affirmed; that pursuant to Rule 20 of this Court, all costs, 
including all printing costs, be assessed against Nationwide; that since it 


appears this second appeal has been sued out merely for delay, that 


damages at the rate of 10%, in addition to interest, be awarded under 
Rule 23 upon the amount of the judgment and that the aforesaid costs be 
doubled; and that a reasonable attorney's fee be allowed appellees’ counsel 


against Nationwide. 


Respectfully submitted, 


LAWRENCE C, MOORE 


Federal Bar Building 
1815 H Street, N.W. 
Washingion 6, D, C. 


Attorney for Appellees 


